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PER CURI AM

Linda Allen and Julie Od (collectively, “Appellants”) appeal
a district court order dismssing their clains against
I nternational Business Machines Corporation (IBM arising from

al |l eged exposure to toxic nold. W affirm

l.

Appel lants formerly worked in Building 061 of IBMs facility
at Research Triangle Park, North Carolina (the building). In late
April 2000, water flooded the center of the building after a pipe
burst. Wthin one week of the flood, |BM began renoving water-
damaged materials from the building. In addition, enployees
wor king in water-danmaged areas of the building were tenporarily
reassi gned to other buildings. However, enpl oyees working outside
t he wat er - damaged ar eas--i ncl udi ng Appel | ant s--were not rel ocat ed.
In connection with the cleanup of the building, |IBM submtted
buil ding-material and air-quality sanples for testing; the results
of these tests, provided to IBMin July 2000, reveal ed the presence
of toxic nold.

Appel l ants continued to work in the building throughout the
post-flood renovation process, which |asted approximtely seven
nont hs. During this tine, Appellants began suffering from
“constant vertigo, extrene sensitivity to notion and visual
stimuli, chronic fatigue, nuscle spasns, suppressed i nmune syst ens,

and significant cognitive disorders.” J.A 26. In Novenber 2000,
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after learning that one of their coworkers had devel oped simlar
synptons, Appellants asked IBMto investigate the cause of their
ailments; in particular, they expressed concern that toxic nold
m ght be responsi bl e. Soon thereafter, |1 BMenpl oyees i nspected the
buil ding. According to Appellants, however, this inspection did
not include testing for nold and covered only a portion of the
bui l di ng. Neverthel ess, the i nspectors assured Appel |l ants that the
nmol d in question could be identified through visual inspection and
that there was no nold problemin the buil ding.

In Decenber 2000, Allen’s physician requested that |BM
relocate Allen to another building for six weeks to determ ne
whet her her ailnments were being caused by sonmething in the
bui | di ng. I BM denied this request, explaining that a conpany
physi ci an had reviewed Allen’s nedical records and concl uded t hat
there was no nedical reason to relocate her. Due to their
wor seni ng synptons, Appellants eventually went on nedical |eave;
neither has been able to work since that tinme. |In March 2002, a
physi ci an di agnosed Appellants’ nedical conditions as resulting
from exposure to toxic nold in the building.

Appel I ants subsequently filed this action in North Carolina
state court alleging that IBM wllfully failed to prevent
Appel I ants’ exposure to toxic nold, causing themto suffer nunerous
health problens. Appellants’ conplaint, which sought injunctive

relief and damages, relied on ajudicially created exception to the



exclusivity provisions of the North Carolina Wrkers’ Conpensati on

Act . See Wodson v. Row and, 407 S.E.2d 222, 228 (N C 1991)

(hol di ng that an enpl oyer may be held liable in a civil action when
it “intentionally engages i n m sconduct knowing it is substantially
certain to cause serious injury or death to enployees and an
enpl oyee is injured or killed by that m sconduct”).

| BM renoved the case to federal court and noved to dismss
Appel I ants’ conpl aint pursuant to Federal Rule of Civil Procedure
12(b)(6). In ruling on this notion, the district court noted that
Whodson est abl i shes “an extrenely demandi ng standard” for inposing
liability against an enployer outside the workers’ conpensation

system Allen v. Int’l Bus. Machs. Corp., 308 F. Supp. 2d 638, 644

(MD.N.C 2004), and that a Wodson claim®is only cognizable ‘in
t he nost egregious cases of enployer m sconduct,’” id. at 644-45

(quoting Whitaker v. Town of Scotland Neck, 597 S. E. 2d 665, 668

(N.C. 2003)). In particular, the district court recognized that
“[flor aplaintiff to prevail on a Whbodson claim ... there nust be
‘“uncontroverted evidence of the enployer’s intentional m sconduct’
and that ‘m sconduct [nust be] substantially certainto lead to the
enpl oyee’s serious injury or death.’” Id. at 645 (quoting
Wi t aker, 597 S.E.2d at 668) (third alteration in original). The
district court determined that Appellants’ allegations did not
sati sfy these rigorous standards because (1) even assuni ng that | BM

knew toxic nold was present in the building, Appellants could not



show that | BMknew that the nold was substantially certain to cause
severe injury or death; (2) IBM did not violate any safety
regul ati ons regarding toxic nold, nor was there any all egation that
such standards even existed; and (3) IBM did take sonme steps to
prevent enployees’ exposure to nold in the building and to
i nvestigate Appellants’ illnesses. The district court therefore

di sm ssed Appel |l ants’ conpl ai nt.

.

After reviewi ng the parties’ briefs and the applicable | aw, we
conclude that the district court correctly decided the issues
before it. Accordingly, we affirmon the reasoning of the district
court. See id. at 643-46. W dispense with oral argunent because
the facts and legal contentions are adequately presented in the
materials before the court and argunment would not aid the

deci si onal process.
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